1 OCAHO 294
UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Wlliam & Maria Sievert,
Respondents; 8 USC 1324a Proceedi ng; Case No. 90100350.

ORDER GRANTI NG COVPLAI NANT' S MOTI ON FOR SUMVARY DECI SI ON

E. MLTON FROSBURG, Admi nistrative Law Judge.

Appear ances: ALAN S. RABI NOW TZ, Esquire for Conplainant, |mmgration and
Naturali zati on Service. WLLIAM SI EVERT, pro se Respondent.

Procedural H story and Statenent of Rel evant Facts

On Cctober 11, 1990, the United States of Anerica, Immigration and
Naturalization Service (INS), served a Notice of Intent to Fine (NIF) on
WIlliamand Maria Sievert, Respondents. The NIF, in Count |, alleged one
violation of Section 274A(a)(1)(B) of the Imigration and Nationality Act
(the Act), 8 U S.C. Section 1324a(a)(1)(B) of the Inmmigration Reform and
Control Act (IRCA). In a letter dated October 22, 1990, Respondents,
through Wlliam Sievert, requested a hearing before an Adninistrative Law
Judge.

The United States of America, through its attorney, Alan S.
Rabi nowitz, filed a Conplaint incorporating the allegation in the NIF on
Novenber 26, 1990. On Novenber 28, 1990, the Ofice of the Chief
Admi nistrative Hearing Oficer issued a Notice of Hearing on Conplaint
Regardi ng Unl awful Enploynent, assigning ne as the Administrative Law
Judge in this case and setting the hearing place at or around San Di ego,
California, on a date to be determ ned.

Respondents subnitted an Answer to the Conplaint on Decenber 24,
1990, indicating that their failure to conplete the Form1-9 at issue was
an inadvertent error, rather than a failure to understand the applicable
| RCA regulations. At the tine of the INS in-
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spection of their Fornms 1-9, they believed they had conpleted the form
prior to delivering it to the INS Agent.

On January 14, 1991, Conplainant filed a WMtion for Summary
Decision, along with supporting docunents, including an Affidavit of
Ri chard John M1l ler, Border Patrol Agent, INS. Conplainant argued in its
Motion that no genuine issues of nmaterial fact existed and that it was
entitled to summary decision as a matter of |aw.

On  February 11, 1991, | conducted a pre-hearing telephonic
conference with counsel for Conplainant, and WIliam Si evert, Respondent.
I had not received a response from Respondents to Conplainant's Mtion

for Summary Decision. | indicated to M. Sievert that his Answer and
written request for a hearing supported the granting of Conplainant's
nmotion as to liability only and that | intended to grant a Summary
Decision. | requested information from the parties regarding an

appropriate civil penalty.

Counsel for Conplainant indicated that he would offer to | ower the
penalty anmpbunt to $175.00 (one hundred seventy-five) from the $250.00
(two hundred fifty) previously assessed. Respondent orally accepted this
| onered anount as a fair and reasonable figure.

Legal Standards for a Mtion for Summary Deci sion

The federal regulations applicable to this proceeding, set out at
28 C.F.R section 68, authorize an Adm nistrative Law Judge to "~ “enter
summary decision for either party if the pleadings, affidavits, material
obt ai ned by discovery or otherwise . . . show that there is no genuine
issue as to any material fact and that a party is entitled to summary
decision.'' See 28 CF.R Part 68. 36.

The purpose of the sunmary decision procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact.
Celotex Corp. v. Catrett, 477 U S. 317 (1986). A material fact is one
which controls the outcone of the litigation. Anderson v. Liberty Lobby,
477 U S. 242 (1986). See also, Matsushita Electric Industrial Co. .
Zenith Radio Corp., 475 U S. 574 (1986).

Legal Analysis Supporting Decision

Conpl ai nant's Motion sets forth each of the elenents required for
a finding of an |RCA paperwork violation, as found in section
274A(a) (1) (B) of the Act. Conplainant further denonstrates, through the
supporting docunents and pleadings of record, that WIliam and Maria
Sievert hired Enmilio Flores-Cardona for enploynent in the United States
after Novenber 6, 1986. On June 6, 1990, Agent MIler personally served
a Notice of Inspection upon WIliam Sievert, noting that the inspection
of Respondents Forns 1-9 would occur on June 20, 1990. During the
subsequent i nspec-
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tion, Respondent provided a Form -9 for Emilio Flores-Cardona. This |-9
was determned to be totally inconplete in Section 2.

In this case, Respondents have not denied that they failed to
conplete the -9 in question, but relied upon a defense of neglect or
i nadvertence for their failure to ensure that the formwas conpleted

Accordingly, after careful consideration of the docunents before ne,
I conclude that no genuine issue of material fact exists as to Count |
and that Conplainant is entitled to Sunmary Decision as to liability on
Count | as a matter of |aw

Fi ndi ngs of Fact and Concl usi ons of Law

| have consi dered the pl eadi ngs, nenoranda and supporting docunents

submitted regarding the Mtion for Summary Decision as well as the
statenents nmade during the telephonic conference. Accordingly, and in
addition to the finings and conclusions already nentioned, | nake the
followi ng findings of fact, and concl usions
of | aw

1. As previously found and discussed, | determ ne that no genuine
issues as to any material facts have been shown to exist with respect to
the issue of liability. Therefore, Conplainant is entitled to Summary

Decision as a matter of law pursuant to 28 C.F. R Part 68. 36.

2. | find that Respondents have violated 8 U S C  Section
1324a(a)(1)(B) in that Respondents hired Enilio Flores-Cardona for
enploynent in the United States wi thout conplying with the verification
requirements in Section 1324a(b)(1).

3. | find that the recommended civil penalty of $175.00 (one hundred
seventy-five) is fair and reasonable and will require Respondents to pay
such ampbunt to the INS within 30 days after the date of this Oder, as
agreed during the tel ephonic conference.

4. The hearing to be scheduled in or around San Diego, California
i s cancell ed.

5. As provided in 28 C.F. R Section 68.51, this Decision and
O der shall beconme the final order of the Attorney General unless, within
thirty (30) days fromthis date, the Ofice of the Chief Adm nistrative
Hearing O ficer shall have vacated or nodified it.
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IT IS SO ORDERED: This 11th day of
Cal i forni a.

E. MLTON FROSBERG

Adm ni strative Law Judge

Executive O fice for Imrigration Review
O fice of the Adninistrative Law Judge
950 Si xth Avenue, Suite 401

San Diego, California 92101
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February,
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1991,

at

San Di ego,



